Attachment #5

CITY RESPONSE TO
ENVIRONMENT COMMISSION COMMENTS ON
SWM ORDINANCE AND REGULATIONS
(Received by City 2/4/08 via email)

City staff has prepared the following responsafiédocomments received from the Environment
Commission during the open record peridgity responses are shown in italics after eacmicent.
Comments that have been incorporated into the pregd legislation are marked in bold face.

Some comments are related to strengthening regeirenfior developers/contractors on construction
permits. Staff considered these issues when ttyss@@WM law was updated in 2002 and tightened a
number of provisions. In staff’'s opinion, furthestrictions would increase permit review and
inspection times for small builders (such as homesra constructing additions on their houses) withou
improving overall sediment control or water quaptptection. Additionally, staff generally doestno
support changing language taken directly from ttae% SWM or Sediment Control Regulation to
reduce the possibility that the State will oppdsere-phrasing of its regulations.

Some comments relate to Low Impact Development SMt¥iniques or non-structural techniques.
Since the Maryland Department of Environment igppreng new LID regulations in 2008, the City
plans to update the SWM law and regulations in 2008 the State’s changes. At that time, the
Environment Commission will be asked to review e and regulations again for these issues and
these comments may be reconsidered then.

Article I. Section 19-1. Definitions
Definition of “conveyance” is limited only to progees that are obtained by the city at no cost.y\Vgh
this limited? Isn’t a property also “conveyed’ttee city when it is purchased, or obtained by other
means?
SWM facilities conveyed (via dedication or by eas#jrnto the City are built by developers at
their own cost, then given to the City for publigimbenance as part of the Planning and
Stormwater Management Permit approval conditiofkis is phrased to make it clear that the
City does not intend to purchase SWM facilitiesftauilders who are obligated to provide the
SWNM facility as a condition of development.

Definitions of “person” and “property owner” inclad a number of categories that should be worded the
same. The focus is on parallel construction.
There is no definition for “person” in the ordinaac

Definition of “sediment” is limited to the “produdf erosion.” Why is that? Aren’t there other sms

of sediment?
Sediment, in the context of this chapter, is reldteeither the Stormwater Management Permit
or Sediment Control Permit requirements for devetep The definition is taken directly from
the State’s SWM and Sediment Control Regulatiam$jsacorrect within this context.

Definition of “stop work order.” Include in secoséntence as follows: “Work allowed by the
Department necessary to correct the violation. or”.
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The definition should remain as it is to allow the unusual situation where the contractor must
take emergency action to protect against damageréeéceiving approval from the
Department, such as during a large storm event.

There is some ambiguity in the definitions of “Stevater management facilities” (pg 9) versus
“Structural stormwater management facilities” (3.1 The former definition makes use of the term
“structural devices”, and does not include refeeetac*non-structural features (practices),” eveouth
it should be the broader term. However, the late#mition’s title is “Structural stormwater
management facilities”, but the definition includeterence to non-structural features such as
ponds, wetlands, etc. This is rather confusing.

Suggest revising text in definition for “Stormwateanagement facilities” to state... 'means a stmadtt
device_and/or non-structural management practmesgmbination offo control or treat stormwater
runoff to mitigate flooding and/or reduce pollutidhincludes all land, materials, and appurtenance
used in construction and operation of the facility.
The current State SWM Design Manual separates S\&tklaats into ‘urban BMPs’ (Best
Management Practices) that must follow specifi;ygiand design criteria vs. non-structural
‘site design techniques’ that do not have detaéiedineering specifications and are not built
with pipes and control structures. The City usesterms ‘structural SWM facilities’ vs. ‘non-
structural SWM practice’ in place of the State’sideations, but they mean the same things.
Since structural SWM facilities currently are petted differently than non-structural facilities
(for example, DPW does not require SWM maintenaasements on homes with dry wells),
staff recommends not revising these definitiongquirements until the State has given
direction on new standards for non-structural SVdilfties. When the State updates its Design
Manual to incorporate the LID practices, this ikdly to be modified and the City will change its
law/regulations accordingly.

p. 9, "stormwater management utility fee" - suggdsinging this to a term that is more acceptabtheo
taxpayer. Perhaps eliminate the word “utility.”
The term ‘utility’ was chosen to reflect that tregprehensive SWM program (including storm
drains, SWM facility maintenance and water quabitygtection) is similar to the water and sewer
utility or the electric utility services and needsbe managed as other infrastructure programs.

p. 10, Sec. 19-2 Purpose (a): suggest adding “ tmpect and enhance aquatic life, streams, and the
watershed”
Agree — language partially modified.

Article I. Section 19-3. Scope; exemption

(d)(1) — page 11. Agricultural land managemeniaes —

Agricultural areas are limited within the City’sagraphic zoning authority; however, sediment and
pesticide runoff from Ag activities greatly contutie to stream quality deterioration. Ag activities
should be exempted from the Stormwater Managemgiitty(FFee, but suggest should still provide for
adequate stormwater runoff mitigation practices.

p. 11, Sec. 19-3, Scope; exemption, (a) (1) sugdestging 5,000 sf to 3,000 sf. or 100 cubic yarfds
excavated solil (the latter is consistent with tfag¢e3. Five thousand seems like a very high nujrdret
will apply to very few residential properties.
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This was considered in the 2002 update to the €B WM and Sediment Control Law and
Regulations and was chosen to match the Statd&rierifor land disturbance. SWM is not
related as much to volume of earthwork as to distdrarea. The City added that SWM also
applies to the construction of more than 2,000f sinpervious area (intended to capture
substantial additions) or any new impervious aregooperties other than improved single-
family lots, which is much more stringent than $tate’s statutes.

p. 11, Sec. 19-3, Scope; exemption, (a) (2) sugdestging 2,000 sf to 1,000 sf.
See above.

p. 11, Sec. 19-3, Scope; exemption, (b) (1) suggestging 5,000 sf to 3,000 sf or 100 cubic yarfds o
excavated soil.
This was considered in the 2002 update to the €£BYVM and Sediment Control Law and
Regulations and was chosen to match the Statetyieri The City added that sediment control
also applies to the construction of a new buildimgvork in a stream buffer, which is more
stringent than the State’s statutes.

p. 15, Sec. 19-19, additional penalties and rensdheplus costs for damage to the ecosystem.y Dail
rate of $ . IMPORTANT: there should alsom&uded (1) a fine option where appropriate; (2)
the ability to seek injunctive relief to stop argoing violation; and (3) remedial authority to et
natural resource damages. The remedial authdrityld include the City’s ability to correct damages
to require the wrongdoer to do so.
The Assistant City Attorney explained that the dneady provides for these recommended
penalties and remedies. Fines are provided fosdparate resolutions, not in the law. The
provided measures are adequate to cover restoratforatural resources damages.

p. 17, Sec 19-30 Permit Denial. (a) suggest adalireynd or “cause substantial environmental damage”
The City would have to specify what would congitstibstantial environmental damage”.
This is not part of the State statutes, and thg @lieady uses other requirements, such as forest
conservation, stream buffers and wetlands protectio account for natural resources
protection..

p. 20, Sec. 19-37SWM Policy: DELETE: “eventualéyid “shall”
Staff believes that the language indicates thetyetlat SWM for all parts of the City is a
longterm goal that will not be met in a specifieddframe.

p.20 Sec. 19-39: Why “2003?”
This was the sunset date for the previous set ofNs\@fdinance/regulation requirements as
specified in the 2002 update to the City legislatioSince the date has passed, this may be
removed.

Article IV. Stormwater Management. Division |. Sect 19-45. On-site stormwater management
criteria - page 21. Suggest revising the statentergad: “Non-structural stormwater management
measures shall be incorporated to_the maximeutant practicable in accordance with the Design
Manual and the Regulations.”
Language related to non-structural practices wil tevisited in 2009 after the State has
completed the new LID regulations.
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p. 22, Sec. 19-49, Stormwater Management Alternats (b) “The city shall not approvedthe use of
stormwater management alternatives unless . . . suggest adding “beneficial effects for the
ecosystem can be demonstrated”

Agreed; language modified.

p. 27, Sec. 19-80, “stormwater management utittgluggest changing to (see above comment for page
9). Also at other places in the document. FIRENBENCE: INSERT AS FOLLOWS: “To protect
the public health, safety, welfare, and the envitent” . . . Last sentence has an extra “that”.
See above for keeping the term ‘utility.” The ténmlfare’ is considered to include the City’s
interest in environmental protectioi€orrected.

p. 31, Sec. 19-87 “other improved lot fee.” Swgigesing different words. We realize that “imprdve

is a technical term, but the connotation is thain@aover a lot, for example, is an “improvements’

there an alternate term that the City could empmagh as “developed lot.” And then for “unimproved

lot” use “greenfield lot.” We do not view it an provement to increase impervious area.
‘Improvement’ is the tax assessment term for d@eela@onditions on lots, so this will be
retained to be consistent with other parts of tliy Code.

ENVIRONMENT COMMISSION COMMENTS ON
SWM REGULATIONS
(Received by City 2/4/08 via email)

p. 2, A. (1) (a) suggest changing 5,000 sf to 3 $00
See related comments under ordinance responses.

p. 2, A (1) (b) suggest changing 2,000 sf to 1,600
See related comments under ordinance responses.

p. 3, B (1) (d) Excellent!
p. 3, B (2) (a) Great!

p. 12, (L) suggest adding “identify native plants”
The use of native plants are specified in the péanew comments, along with many other
details that are not included in regulations. Qstasion, alternative species/varieties are
accepted if native plants have shown susceptiltditjisease or over-browsing.

p. 12 (S) Great!

p. 13 (3) “The pre-development peak dischargeshdédl be computed assuming that all land cover in
the tributary area are meadow.” Why not a foreisg forest-meadow mix? Why are we assuming a
meadow here? Is there a difference in dischartg® r&Ve assume that there is, but do not know weneth
there is some benefit to making this assumption.

The regulations do provide that the existing langer is what must be modeled; meadow is the
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least pervious cover for pre-development conditem# is used as a default for calculations on
sites that are already disturbed and have neitbegdt nor meadow. This impacts the sizing of
the SWM facilities, and is in accordance with eegiing practices.

p. 13, (A)(4) We suggest making it “The develogdealkincorporate,” which would show that the Cigy i
serious. The language that already is in theréhitadegree that they can accommodate the additiona
flow of water” already gives some lenity.
At this time, site layout is more under the purvedthe Department of Community Planning
and Development Services (CPDS). This may betexVie 2009 after the State has completed
the new LID regulations.

p. 14, C (2) What about ecosystem and aquatipidéection? What is the purpose of this secti@gh

the environment also be protected?
100-year floodplain protection is intended onlyptotect man against nature in the extremely
rare storm event. The City has prohibited develempnm the 100-year floodplain since the late
1970s both to protect stream valleys and manmadelolement. This section is intended only to
determine when a SWM facility must be oversizetioi@ the 100-year runoff condition from a
particular property, which is extremely expensinel aot likely to improve stream conditions,
given the numerous other properties developed with00-year floodplain controls.

p. 16, B (2) (a) (6) suggest 90%. Where do thesebers come from?
The vegetation survival rate of 75% is inspecti@ifs recommendation for a measurement
easy to visually estimate in the field. Given g@ne plant die-off is common due to drought,
animal browsing, or storms, 75% is considered ad¢gand the plants will be able to fill in any
gaps over time.

p. 17, B (2) (b) (3) suggest 90%.
See above.

p. 17, B, (2) (c) (7) suggest 90%.
See above.

p. 18 (5), suggest 90%.
See above.

p. 20, G: suggest that nonstructural SWM be ingueahce every 3 years, just to confirm they atk sti
working as intended.
Language related to non-structural practices wil tevisited in 2009 after the State has
completed the new LID regulations.

p. 20, A (a) suggest changing 5,000 sf to 3,000rst00 cubic yards of excavated soil.
See related comments under ordinance responses.

p. 21, A (c) suggest changing 5,000 sf to 3,006r 900 cubic yards of excavated soil.
See related comments under ordinance responses.

p. 21, A (c) suggest deleting “minor commercial@lepment.” We do not understand what this means,
5
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or why this is in here. It does not fit well witiie other exceptions.
Article IlI, Division 1, A.D. describes examplessafall land disturbing activities such as patios,
deck foundations, sheds, etc. Minor commercia¢ldgment such as installation of a portico or
awning falls under this same category.

p. 23, B (c) (3) suggest changing “six inches enteter” to “four inches in diameter”
Showing trees greater than 6” on the sediment amtian is consistent with the City’s Forest
Conservation Permit process.

p. 25, D (2) (a) and (b): why not immediately? ®least a shorter time period.
This is consistent with the State’s Sediment CoRegulations, and recognizes that the
contractor may need to move the same earth setreras within a few weeks during
construction. It is impractical to spread grasgdanmulch for stabilization, then move the earth
before it can sprout.

p. 25, E: suggest changing 5,000 sf to 3,000 4D6rcubic yards of excavated soil.
See related comments under ordinance responses.

p. 27, A (2) (a) suggest deleting “in such a manaetamage or interfere with the use of such ptyger
This is consistent with the State’s Sediment CoRegulations.

p. 30, Division 2, B (2) (b) suggest changing “ gradhs wider than four feet” to “and paths widearth
two feet”
The measurement of impervious area from GIS-basadl|ghotography is not accurate on
widths less than four feet.

p. 30, Division 3, B (2): they should be. Letfsceurage this.
Language related to non-structural practices wil tevisited in 2009 after the State has
completed the new LID regulations.

p. 33 E, (3) (a) what is water quality protection slume — how is it achieved?
See the definition in the ordinance under Water ditg volume control (WQv). This is the
State’s term for treating runoff to remove pollutésmand improve water quality. Language
under the SWM Utility section has been modifieduse the same term as the definition.

p. 34, F, (2) (a) what is the difference betweenithand (b)?
See the definition in the ordinance under Channaigbection storage volume control (CPv).
This is the State’s term for treating runoff to slothe release rate and reduce downstream
channel erosion. Language under the SWM Utilityct®n has been modified to use the same
term as the definition.



